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Arising out of Order-in-Original No SD-02/38/AC/2015-16 Dated 31.03.2016 Issued
50 . by Assistant Commr STC, Service Tax, Ahmedabad .'

) arferal @I 9™ U9 Udl Name & Address of The Appellants
M/s. Vinay Corporation Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :- ' _
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad ~ 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompan[ed by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lgkhs_ or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is 1S
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.'10,000/- where the amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, In thg form of

crossed bank draft in favour of the Assistant Registrar of the bench of nominated P

Bank of the place where the bench of Tribunal is situated.
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(iiiy The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of. Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to

the Appeliate Tribunal.
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2. One copy of application or 0.1.O. as the case may be, and the order of the

adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-! in terms of the Court Fee Act, 1975, as amended.
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3. Attention is alsb invited' to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-daposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duly demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenval Credit taken:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

& Provjdeg] fquher that the provisions of this Section shall not apply {o the stay
applicatioi’and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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'4(1) In view of above ‘an appeal against this order shall i i

‘ ¢ . ( all lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
perially, where penalty alone is in dispute. ‘

O
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ORDER IN APPEAL

M/s. Vinay Corporation (STR No. AACF V6741R ST001), 501,
Narayan Chambers, Ashram Road, Ahmedabad- 380 009 (he/;einafter
referred to as ‘appellants’) have filed the present appeals against the Order-
in-Original number SD-02/38/ AC /2015-16 dated 31.03.2016 (hereinafter
referred to as ‘impugned orders’) passed by the Deputy Commissioner,

Service Tax Div-II, APM Mall, Satellite, Ahmedabad (hereinafter referred to
as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants are commission
agent dealing in sale-purchase of cotton bales for seller/buyer. In course of
said trading of cotton bales, appellant charges additional charge in name of
“spot charges” in invoices.VAT is also paid on spot charges. These spot
charges are for providing services of labor for de-seeding, spraying water
jets, compression the cotton for bailing. In pre negative era service was
covered under labor supply service and in post negative era it is .service
which is not included in negative list. SCN dated 10.04.2015 for recovery of
Service Tax of Rs., 2,74,077/- for the period 2009-10 to 2013-14 was
issued. '

3. Adjudicating Authority vide impugned OIO confirmed demand of Rs.
2,74,077/- under section 73(1) of FA 94 along with interest under Section
75 and also imposed penalty of Rs. 2,74,077/- under section 78 for
suppression of facts and penalty of Rs. 10,000/- under section 77(2) for

failure to self assess the tax.

4, Being aggrieved with the impugned order, the appellants preferred an
appeal on 11.07.2016 before the Commissioner (Appeals-1I) wherein it is |
contended that spot income is kind of imbursement of expenses is a part of -
sale price towards cleaning and loading of bales. In post negatlve period
service provided by commission agent for sale or purchase of agriculture

produce is covered under negative list of section 66D.

5. Personal hearing in the case was granted on 22. 03.2017. Shri R. M.
Bagatiya, CA, appeared before me and reiterated the grounds of appeal.
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7. Appellant in course of sale-purchase acting as commission agent has
provided additional service in name of spot service- i.e service of cleaning
and compacting cotton bales. Appellant has argued that it is reimbursement
of‘expense. I find that appellant has acted as pure agent i.e expense of
compacting is recovered from buyer and such compacting is not his core
business. Cotton bales are agriculture produce. Any produce of agriculture
on which either no further processing is done or such processing is done as
Is usually done by cuitivator or producer which does not alter its essential
characteristic but makes it marketable for primary market is agriculture
produce. Any service rendered in agriculture sector was not taxable in pre-
negative era. For post negative period that is from 01.07.2012 said service
related to agriculture is included in negative list. Therefore rendered by
appellant in pre-negative or post ne_ciative period is not taxable..

8. I hold that whole demand and penailty is not sustainable. I set aside said
demand and penalty Imposed under sectional 78 and 77(2) of FA Act, 1994,

9. In view of above, appeal filed by the appellants is allowed.
10. mﬂmﬁmﬁﬁﬁmwmmmﬁmm%i

.10, The appeals filed by the appellant stand disposéd off in above terms.
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SUPERINTENDENT (APPEAL-IT),
CENTRAL EXCISE, AHMEDABAD

To,

M/s. Vinay Corporation,
501, Narayan Chambers,
Ashram Road,

-Ahmedabad- 380 009

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad
2) The Commissioner, Service Tax Ahmedabad-.
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3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Asst. Commissioner, Service Tax Div-II, APM mall, Satellite,
Ahmedabad.

5) The Asst. Commissioner(System), ST. Hg, Ahmedabad.

6) Guard File.

7) P.A. File.







